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STATEMENT OF THE CASE.

This is a suit to charge defendants Dunbar, Scott and

Bennett as constructive trustees of plaintiff's interest in



certain mining claims and to compel a conveyance. The

plaintiff on or about the 30th day of November, 1902,

being about to start on a prospecting tour, agreed with

defendants, Scott, Bennett and Dunbar, that he would

at his own expense proceed to search for, prospect and

stake certain placer mining claims and that in addition

to the claims staked for himself, he would stake for

said defendants certain mining claims, in consideration

of which the defendants agreed that they would, after

such staking, fulfill the other requirements of the law

governing the location of placer mining ground in

Alaska and would record the notices of location and

convey to plaintiff a one-half interest in all locations

so made by him for them. Plaintiff alleges in his com-

plaint that in pursuance of the foregoing agreement

he did, on December 2d, 1902, stake for defendants,

Dunbar, Scott and Bennett, the following placer min-

ing claims:

"A"—In the name of the defendant, John Bennett,

side claim No. 12 "A" below Discovery on Cleary

Creek on the right limit, and the first tier thereof.

Placer Mining Creek Claim No. 3, from the mouth on

Lulu Creek, a tributary of Cleary Creek, Placer Min-

ing Claim No. 1; above Discovery on Solo Creek, a

tributary of Fish Creek, and the Fractional Creek

Claim No. 2 above Discovery on Burns Creek.

"B"—In the name of defendant, Charles Scott,



Creek Placer Mining Claim No. 8 above Discovery on

Solo Creek.

"C"—In the name of defendant, George F. Dunbar,

a fraction known and described as Fractional Creek

Placer Mining Claim between Discovery and No. i

Above on Solo Creek, about iioo feet in length. All

of said claims are situated in the Fairbanks Mining

District of Alaska. The plaintiff alleges that defend-

ant, Bennett, thereafter on the 20th day of December,

1902, conveyed to him a one-half interest in the claims

staked in his name, and that subsequently Bennett,

Scott and Dunbar, for the purpose of cheating plain-

tiff, connived together to abstain from recording the

notices of location of said claims within the time re-

quired by statute, and did abstain from recording the

notices of location as required by law and so endeav-

ored to cause said locations to lapse. Thereafter with

intent to defraud plaintiff of his interest in said prop-

rety, defendant, Dunbar, restaked in his own name for

the partnership of Bennett, Scott and Dunbar, side

claim No. 12 "A" Below Discovery on Cleary Creek,

Right Limit, first tier and also the other claims previ-

ously located by plaintiff in the name of defendant

Bennett, and also Creek Claim No. 8 Above Discovery

on Solo Creek located by the plaintiff in the name of

defendant Scott. Defendant Bennett restaked in his

name for the said partnership the fractional creek

claim previously located by the plaintiff in the name of



defendant Dunbar, being Fractional Creek Claim,

about iioo feet in length, situated on Solo Creek be-

tween Discovery and No. i Above. Defendant Scott,

located in his name for the partnership the claim for-

merly located by the plaintifif for defendant Bennett,

to-wit: No. 5 Above Discoverv on Solo Creek. Plain-

tifif further alleges that defendants Manley and Rice,

claim a one-third interest in placer mining claim No.

12 "A" Below Discovery on Cleary Creek by convey-

ance from Bennett, Scott & Dunbar, but that the same

was taken with notice of plaintiff's rights. There fol-

lows an allegation of a demand by plaintiff for a con-

veyance and a refusal by defendants to convey to him

his said interest in said claims.

Defendant Bennett answered denying all the ma-

terial allegations of plaintiff's complaint save that he

admits executing a conveyance to paintiff on or about

December 20th, 1902, of certain mining claims. The

other defendants deny the allegations of the complaint

save that they admit that they are in the possession of

and operating Claim No. 12 "A" Below Discovery, on

Cleary Creek. The Court found that defendants, Ben-

nett, Scott and Dunbar, were on November 30th, 1902,

general partners, engaged in freighting and immedi-

ately thereafter in mining; that the agreement set forth

in plaintiff's complaint was made by Cascaden with

Bennett and that the latter had no authority from Scott

or Dunbar to act for them in entering into it; that Cas-



caden located the claims as alleged in his complaint

and on his return prepared the notices of location and a

quit claim deed conveying to himself a one-half inter-

est in the claims stalled for Bennett, which the latter

executed; that the notices of location were not recorded

within ninety days; that Scott and Dunbar had notice

of the action of Cascaden in locating these claims for

Bennett, Scott and Dunbar; that thereafter, on May
2ist, 1903. Dunbar relocated the claims as alleged in

plaintiff's complaint; that on July ist, 1903, Scott, Ben-

nett and Dunbar were equal partners in said claims and

Bennett as such partner was entitled to an undivided

one-third interest therein; that the deed from Bennett

to Cascaden conveyed to the grantee an undivided one-

third interest in the claims described therein; that the

conveyance to Scott and Dunbar and to Rice and

Manley are subsequent to and subject to said deed of

Bennett. The Court then made its decree adjudging

plaintiff to be the owner and entitled to the possession

of an undivided one-third interest in and to the claims

described in the deed from Bennett to Cascaden. The

plaintiff submitted to the Court certain findings which

the Court refused to make, to which ruling plaintiff ex-

cepted. The plaintiff requested the Court to find that

at the time of the execution of the contract, involved

in his controversy, defendants, Scott, Bennett and Dun-

bar, were general partners at Fairbanks, engaged in

freighting and in locating mines in that vicinit}'; that
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statement and did not learn that they had not been for-

warded until in July, 1903, when Bennett informed

him that they had not been recorded, but had been lost

and that Dunbar had relocated the property (Trans.,

60-166) ; that he delivered the notices of location to

Scott early in January, 1903, and Scott took the notices

of location from him and thanked him for locating the

ground (Trans., 166) ; he said he sent the papers to

have them recorded, and said plaintiff could have his

interest at any time (Trans., 166-167) ; that about

April ist, 1903, he met Scott on Coldstream and he

then acknowledged plaintiff as half owner in all the

ground staked by him ; that was after the time for re-

cording these claims had expired (Trans., 167-168) ;

that he next saw Scott on the trail in the fall of 1903

and he spoke concerning this propert}^ and said that he

had let an interest to one Davis or someone to put down

two holes to bedrock, and added: '*I suppose you will

"stand for giving a half interest in that ground. We
" have plenty of ground on Solo; we have three claims

" there and would like to have it prospected. And I

" suppose you will stand for half" (Trans., 168) ; that

in February he and Dunbar went to Coldstream from

Fairbanks and discussed these claims and Dunbar asked

about the fraction staked on Solo and told me they

would give him his interest any time he wanted a trans-

fer; that was about the ist of February, 1903 (Trans.,

62-63)
i
^hat in January, 1903, when he came in from the



creek he talked with Scott about this ground, the stak-

ing of it and his interest in it; Scott, Bennett and Dun-

bar were present; they accepted the location papers as

made out and said they would send them to Circle and

have them recorded (Trans., 63-64-162). At the time

this ground was staked there were no records at Fair-

banks ; everything was sent to Circle for record (Trans.,

68) ; that in February, 1903, Dunbar told him he was

a partner with Scott and Bennett in mines, freighting

and everything (Trans., 176) ; that he conversed with

Dunbar about this property in April, 1903, and he

stated that he would give plaintiff his interest at an}'-

time (Trans., 164) ; that in different conversations with

defendants, Bennett, Scott and Dunbar, they stated thev

were ver\" much pleased at his staking and that he could

get his interest at any time (Trans., 176). Nothing

was said to him about these claims having been relo-

cated until he was informed of the fact by Bennett in

July, 1903; they always told him the papers had been

recorded (Trans., 177-178). In July, 1903, Ben-

nett told him the ground was not recorded

and was restaked. The following winter Bennett

came into plaintiff's cabin; he was having trouble

with Scott at that time and told plaintiff of his trouble

and warned him that Scott was going to beat him

(Trans., 70) ; that he prospected No. 12 on Cleary and

No. 3 on Solo (Trans., 153). In May, 1903, plaintiff

and Scott had some difficulty over a lot and plaintiff
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asked him for a general settlement and wanted him to

divide and give him the intersts in the mining ground

and lots they were interested in, but he would sign

nothing (Trans., 64) ; that on December 20th, 1902,

Bennett executed to plaintiff a bill of sale of a one-

half interest in and to the claims located by plaintiff in

his name; that the same was acknowledged on July ist,

1903, and recorded on the same date (Trans., 65-67).

Daniel McCarthy, a witness for plaintiff, testified to

hearing a conversation between Bennett and Cascaden

about No. 12 Below on Cleary Creek, in which Ben-

nett said that he thought Scott was going to try and

beat them both out of their interest in the claim, that

the recording papers for No. 12 were to be sent to Cir-

cle by Swanson, the "Flying Swede," and it was

claimed they were lost; at the time he said Scott didn't

send the papers (Trans., 183).

Harry Buro testified aslo to the conversation between

Bennett and Cascaden and in this regard it may be re-

marked that Bennett in his testimony does not deny

that such a conversation took place, but avers that he

was under the influence of liquor, an excuse which will

scarcely excuse, as an examination of the evidence

given by him on the stand makes it quite manifest that

if his own statement that he was in liquor be taken as

true, he is more prone to tell the truth when in liquor

than when without it (Trans., 400).

F. R. Noyes testified that in the fall of 1902, before
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these claims were staked, Bennett told him he was a

partner of Scott; that Dunbar and Bennett went up the

river and hauled supplies for the Government last win-

ter; that some two months ago he saw a notice in the

paper of the dissolution of the partnership of Scott,

Bennett & Dunbar (Trans., 211-212).

Alvin Copeland testified that he supposed Scott and

Bennett to be partners in the winter of 1902, because

they were in the freighting business and Bennett told

him Scott was his partner. That was before Scott

came over from Circle (Trans., 217).

Fred Vogeler testified to seeing the stakes put by

Cascaden as agent of Bennett on No. 12 on Cleary and

alongside of them the stakes of Dunbar as relocator,

with the date May 20th, 1903 ; that the stakes of Casca-

den were plain to see, and it did not look possible for

Dunbar to have made his location without seeing and

knowing of the location made by Cascaden (Trans.,

222-224).

James Gibson testified that he was present in No-

vember, 1902, which was before these claims were

staked by Cascaden when the latter read the letter from

Scott to Bennett, and that it stated that he, Scott, did

not want to take Cascaden in as a partner as he had al-

ready taken in Dunbar (Trans., 256).

George F. Dunbar, one of the defendants, testifying

in his own behalf, corroborates the statements of Cas-

caden as to the fact of a letter being received from
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Scott; he states that he wrote the letter for Scott and

that Scott did not want to take in any partner at Fair-

banks as Dunbar was to go over with a privilege of

coming in as a partner (Trans., 269). Paralleling this

testimony with that of Mr. Cascaden and Mr. Gibson,

who swore that the letter stated that Scott did not desire

to take Cascaden in as a partner because he had already

taken in Dunbar, and considering the further undis-

puted evidence that Dunbar and Scott came over from

Circle early in January, 1903, in the same party with a

community of goods and that thereafter Bennett, Scott

and Dunbar were associated more or less in business

at Fairbanks makes it quite manifest that Cascaden and

Gibson, and not Dunbar were telling the truth as to the

contents of that letter. If as claimed by those defend-

ants, there was no co-partnership formed until July ist,

1903, does it not seem strange that these men doing bus-

iness before the world as partners, should wait until

they had apparently frozen Cascaden out of his in-

terest and relocated it in their own names before form-

ing a co-partnership? Why, if they were acting in good

faith and independently of one another, and not as part-

ners, conspiring to defraud Cascaden, did they in May,

1903, exercise such care to each relocate the partner-

ship claims that Cascaden had staked in some other

name? And having relocated the entire property and

believing themselves secure in having frozen Cascaden

out, they fix upon the ist of July, 1903, as an opportune
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date for the formation of the partnership for the pur-

poses and exigencies of this action. Dunbar stated that

he knew this ground was open because he saw an ab-

stract of the Circle City records, covering to March

ist, but as he did not stake until the latter part of May

it is quite clear that he knew the notices of Cascaden

had never been recorded, because he, Scott and Bennett

conspired together not to record Cascaden's notice and

thus to attempt to beat him out of his interest in the

property (Trans. 295). The evidence clearly shows

that both Dunbar and Scott ratified and confirmed the

agreement made by Bennett with Cascaden and re-

peatedly expressed their satisfaction with its terms.

We believe the evidence adduced at the trial was amply

sufficient to require a finding that the defendants, Ben-

nett, Scott and Dunbar were guilty of fraud, as re-

quested by the plaintiff, and submit it was error to fail

to so find.

The lower Court evidently proceeded upon the

theory that the promise of Scott and Dunbar to convey

being oral, was within the statute of frauds and could

not be enforced, as will appear from No. i of the con-

clusions of law (Trans. 40). This view of the case

was erroneous and at variance with well established

principles of equity.

Equity will not as a rule permit a party to invoke

the Statute of Frauds to defeat the performance of a



trust where the result would be a fraud upon the other

party.

Hodges vs. Verner, lOO Ala. 612.

Rook vs. Jimeson, 62 Iowa, 202.

Where a trust arises in respect of land by implica-

tion, construction or by operation of law, it is not

within the Statute of Frauds, though not evidenced by

writing.

Scott vs. Harris, T13 111. 447.

So also in the case of Moritz v. Lovell, 77 Cal. 11,

the defendant located a mine in his own name under

an express oral agreement to deed to plaintiff a one-

half interest in the property. Upon his refusal to con-

vey, the plaintiff instituted suit. The defendant con-

tended that the contract was within the Statute of

Frauds and could not be enforced because it was not in

writing. The Court held that the Statute of Frauds

had no application to cases of this kind and that the

defendant held the legal title to the interest of the other

in trust for him.

It is well established that an agreement between two

or more persons to explore the public domain and dis-

cover and locate lodes for the joint benefit of all, is not
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within the Statute of Frauds and hence need not be

evidenced by any writing.

Meylette vs. Brennan (Colo.) 38 Pac. 75.

Murley vs. Ennis, 2 Colo. 300.

Raymond vs. Johnson, 17 Wash. 232.

It is indifferent whether prospecting contracts are in

writing or parol. The Courts enforce them if they

are acted upon.

Snyder on Mines, sec. 1592-1596,

In the case of Settemhre vs. Putnam, 30 Cal. 494, the

defendants being in the possession of certain property

upon which they supposed there to be a quicksilver

mine, verbally agreed with the plaintiff, a miner of ex-

perience, that if the latter would accompany them and

devote his time and labor in exploring the property,

they would supply the necessary mining tools and ma-

chinery and give him an equal share of the interest in

the mine. The plaintiff accepted the offer of the de-

fendants and performed his part of the contract. The

defendants subsequently acquired a lease of the ground

with an option to purchase, taking the lease in their

own name and claiming absolute ownership of the

same to the exclusion of the plaintiff, whom they re-

fused to recognize as having any interest in the mine.
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The Court held that the defendants had taken the

lease in their own names in bad faith and that they

held the plaintiff's interest in trust for him and that he

was entitled to a conveyance.

Upon the same subject, Suyder in his work on Mines

at section 1596, says:

"It has been held that where the prospector makes
locations in his own name, without joining his co-

adventurers, no matter whether they simply furnish

supplies in the nature of a grub-stake, whether the

contract was simply oral or whether it was in writ-

ing definitely fixing their rights, the result is the

same, they are entitled to their share. There is an

implied promise that the prospector will convey

without demand, the interest to which each is en-

titled and specific performance will be enforced in

such cases, which are not within the Statute of

Frauds."

The evidence adduced at the trial of this case estab-

lished beyond question a state of facts, warranting the

interposition of the powers of a Court of Equity to pre-

vent the consummation of a plan conceived in bad faith

and having for its object the defrauding of this plain-

tifif of valuable mining interests. Cascaden performed

his portion of the agreement in good faith. He located

the ground, and on his return drew up the notices and

in the presence of Scott, Bennett and Dunbar stated

what he had done and handed the notices to Scott to

havethem recorded. The defendants then and frequently
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afterwards expressed satisfaction to Cascaden with

what he had done. They lulled him into a feeling of

security by falsely informing him that they had for-

warded the notices to Circle City for record and it was

not until July, 1903, that he learned from Bennett that

he had been deceived and that the property had been

relocated. The action of the defendants was in bad

faith, for they knew of Cascaden's locations and re-

peatedly told him he would have his interest and had

they not taken the notices and promised to record them

and later stated that they had been recorded, Cascaden

would have perfected his location by recording the

notices himself. And further the stakes placed in the

ground by Cascaden were visible when Dunbar went to

make his location in May, 1903. Dunbar was at Fair-

banks and yet he knew that the records at Circle, 200

miles distant, would show that Cascaden had not re-

corded his notices. How did he know it? He knew it

because he was present when Cascaden handed the not-

ices to Scott for record and he knew they had never

been recorded and he connived at that neglect and

falsely informed Cascaden that they had been recorded.

Bennett conveyed a one-half interest in this mining

property to Cascaden and the Court, finding that Ben-

nett was the owner of but one-third interest as a partner

with Scott and Dunbar ruled that his deed only passed

title to that amount. We submit the evidence shows

that the partnership of Scott, Dunbar and Bennett ac-
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quired the legal title to a one-half interest in this prop-

erty absolutely and that they held the other one-half

interest in trust for the plaintiff, Cascaden. The judg-

ment should be modified so that the plaintiff will ac-

quire a one-half interest in this property instead of the

one-third interest decreed by the trial Court.

Respectfully submitted,
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Attorneys for Appellant and Cross-Appellee,
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T. C. WEST,
HUGH O'NEILL,

Of Counsel.


